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SPELTHORNE BOROUGH COUNCIL

DECISION NOTICE

In accordance with the LICENSING ACT 2003 s.122
Licensing Sub-Committee 
19 January 2010
Applicant for Review 

Surrey Police
In respect of 


The Royal Hart Public House, 
Church Road, Ashford TW15 2UT
Respondent 



Punch Pub Company Ltd
SUB-COMMITTEE DECISION WITH REASONS
Modification of conditions 
1. This Sub-Committee has before it an application for Review by Surrey Police, a responsible authority, concerning the Licensing Objectives on prevention of crime and disorder.

2. No other representations were received from other Responsible Authorities or interested parties.

3. The respondent is Punch Pub Company Ltd who is the Premises Licence holders at the premises known as The Royal Hart Public House, Church Road, Ashford, TW15 2UT. Naomi Hall is the DPS at these premises.

ATTENDANCE

4. Surrey Police, applicant for the Review was represented by Sgt Jones and PC Lambert 

5. The respondent, Punch Pub Company Ltd was represented by Matthew Phipps, solicitor and called two witnesses: Naomi Hall, Designated Premises Supervisor and Jason Fellows Regional Manager for the respondent. 

6. Dawn Morrison Spelthorne Borough Council’s Licensing Manager, attended and spoke at the hearing.

EVIDENCE 

7. The Licensing Sub-Committee has considered all of the relevant evidence made available to it, and in doing so has taken into account the regulations and national guidance under the Licensing Act 2003 and Spelthorne Borough Council’s Statement of Licensing Policy.

The Applicant for Review

8. Surrey Police advised the Sub-Committee that they had called the Review as the premises had been closed for a significant period of time (October 2008 – August 2009) following the transfer of the premises licence to the respondent and they should have used this time to ensure compliance with the conditions on the premises licence, but they has not. Sgt Jones stated that since the premises had reopened in August 2009 there had been a number of incidents including a serious assault outside which was not covered by CCTV.     

9. Sgt Jones advised the Sub-Committee that Surrey Police and Spelthorne Borough Council’s Licensing Manager had tried educating the then DPS and area manager in the terms of the Premises Licence and how to comply but had not been successful as all but one of the incidents/breaches had occurred following this meeting. 

10. Surrey Police and Dawn Morrison had visited the premises on 19 August 2009, before it had re-opened. Dawn Morrison went through the licence conditions with the then DPS and discussed the following issues:- 

· Entertainment

· door supervisors

· noise conditions 

· times of licence

· DPS also given copy of CCTV guidance document 

· advised to get an incident book

· advised to get door supervisor log book 

· notices needed to be placed at doors. 

· Advice also given about location of gaming machines and cigarette machine.

11. On the 26 October 2009 Dawn Morrison sent a letter to the respondent with a copy to the then DPS giving details of the meeting on the 19 August 2009 clarifying the door supervisor requirement and stating that karaoke counts as regulated entertainment.

12. Sgt Jones stated he would not outline all of the incidents at the hearing as these were highlighted in the application for review and had been read by all members of the Sub-Committee and by all persons present. The incidents as listed in the review application are: 

13. 22 August 2009 - Police received call from member of public stating at approx 2100 hrs on 21 August 2009 she witnessed two youths smoking a cigarette at the venue which she thought was cannabis and that they then urinated up the wall of the public house and kicked over a wooden bollard. 

14. 22 August 2009 - a resident reported theft and criminal damage to plants in his plant pots outside his premises to a value of £200. 

15. 16 September 2009 - there was a Partnership Action Day in Ashford, during which Police were informed by local residents that since the Royal Hart had reopened there was problems with issues of noise and anti social behaviour late at night when the pub closed and that since the Royal Hart had reopened residents regularly had to clear away glasses and bottles left outside his premises left late at night. 

16. 19 September 2009 - Police routine visit to the premises and they noticed a window at the front of the pub had been smashed and was boarded up. Police not notified. premises licence condition that incidents shall be reported. 

17. 17 October 2009 - Police visited premises a female was seen by officers attempting to sell counterfeit DVD's to customers. She was found to be in possession of 215 counterfeit DVD's and £115.98. 

18. 21 October 2009 - Police received report from crime stoppers an allegation that “The Royal Hart Public House, Church Road, Ashford is regularly selling alcohol to underage teenagers from 14 years of age.”

19. 22 October 2009 - Police visited the then DPS who advised that the staff had been keeping an eye out for persons selling counterfeit goods and have asked them to leave the premises when they have seen them in the past. No record that anyone from the premises has informed police of these instances. The neighbourhood officer for the area had not been advised of any instances. 

20. 24 October 2009 - Police visited the premises at 21.15 hours the then DPS present. The Karaoke system was in use by customers and no door staff were present. The then DPS was spoken to about complaints from residents about noise, anti social behaviour and patrons leaving with glasses and bottles. The CCTV was not covering patio area. 

21. 29 October 2009 - Police advised by Dawn Morrison that in a conversation with the area manager of the respondent he had told her that there was an allegation on the “beer in the evening” website dated 22 October 2009 alleging drug dealing in the car park. This allegation was not brought to attention of Police by either the premises or the premises licence holder for assistance in dealing with the matter.  The area manager had confirmed that they had not met with residents.

22. 6 November 2009 - Police visit premises at 20.25 hours, the then DPS was present. The CCTV was recording correctly but still not covering the patio or beer garden area. The patio and beer garden were poorly lit. There were no signs displayed asking customers to respect neighbours and there was no incident book incidents input onto computer system. 

23. At this meeting the then DPS stated that she would be leaving soon as a result of breaches of licence and did not know about the need for door staff when entertainment was being played and had previously held 3 karaoke nights without them.

24. 7 November 2009 - at 00.20 hours an assault took place outside the premises. There was no CCTV evidence of the incident as there were no CCTV cameras covering outside despite it being condition of premises licence. 

25. 10 November 2009 - Ashford Pubwatch meeting no representative present from the Royal Hart and no apologies received. Premises licence condition requires pubwatch membership.
Interested parties

26. There were no representations made by interested parties. 

Respondent

27. Mr Phipps represented the respondent. He advised the Sub-Committee that he was not here to oppose the review as there had been clear failings and breakdown in communication in the case of the Royal Hart. Mr Phipps stated that the respondent was embarrassed, extremely disappointed and sorry to be at the hearing. The respondent prides itself on usually having a good relationship with the Police and Licensing Authorities.
28. Mr Phipps stated to the Sub-Committee that the route cause of the failings was management not addressing matters in the way that they should. An example was presented, in that the first time that karaoke took place without door supervisors might be excusable as it might have been debatable as to whether this was not regulated entertainment, but for this to happen a further two times following advice from the Licensing Authority that this is regulated entertainment is not acceptable. 
29. Mr Phipps also advised that the failing did go further up the management tree of the respondent. Jason Fellow regional manager did not become aware of problems at these premises until a letter was received from Dawn Morrison about the review. He had been informed by the area manager that there were no problems with the premises, when clearly there was. 
30. On or about the time of receiving details of the review, Mr Phipps stated the company took the decision to take disciplinary action against the former DPS and the area manager. The disciplinary action was not concluded against the DPS as she decided to leave the company . The Area manager subsequent to disciplinary action no longer works for the company. The premises were closed for a two week period and Jason Fellows took temporary control of the premises and a new DPS, Naomi Hall was appointed. During this two weeks closure Jason Fellows took the opportunity to retrain all of the staff on the licensing objectives. 
31. The respondent’s representative emphasised that since the review had been called there has been a significant change to the premises. The respondent was looking for a new form of clientele and was promoting the food side of the business. They want to attract more dinners and families. They have adopted the Challenge 21 policy to address issues of underage drinking. 
32. Mr Phipps stated that the premises wanted to work with the police and had notified them of two issues that had arisen. One was on the 30 December when there was a group of youths hanging around outside near to patio heaters. The pub management turned off the heaters and the youths went away. The second was on the 8 January the deputy manager called the police when two individuals were looking as if they were heading towards a fight, but by the time the police arrived they had gone their separate ways. 
33. Before the hearing a letter was submitted to the Licensing Authority and the Police detailing the actions taken by the respondent. These were reiterated at the hearing and are as follows: 
· Two additional cameras covering the external areas have been added to the Panasonic WJ-HD316AIG system currently in place. These works were carried out on 27 November 2009 and following initial closure, the premises remained closed until those works were completed.

· No less than one individual member of staff will always be on site who is able to operate the CCTV system.

· The entire team (all staff and management) were retrained on 18 November 2009, as to all licensing (and CCTV) responsibilities.

· The DPS has now been changed to Naomi Hall which application was made at the end of November. We do not believe that we have yet had the original Licence returned but obviously we would be grateful for that to be produced and therefore confirmed, prior to the hearing later this month.

· We believe that the next Pubwatch meeting is proposed for 12 January 2010. We understand that the Royal Hart will be represented at that meeting. It was explained by the respondent at the hearing that unfortunately Naomi Hall did not make this meeting due to confusion over the start time, but had taken action to advise the police and to contact all of those present. 

· External lighting has been improved and all licensing requirements are now being satisfied.

· We understand that over the Christmas period there have been no incidents that have required police attendance, nor have there been any behavioural public or social order issues, nor have we had any contact from residents suggesting there are issues or difficulties further afield.

· Both AWP machines have been removed.

· The cigarette machine has been removed.

· A further resident meeting is planned for 17 January 2010 and a letter has been circulated to all appropriate residents. Do let us know if you would wish to attend.

· Refusals to serve those failing to establish their age has been recorded on our client’s internal systems three times since the review was instituted.

· Two TV screens have been removed from the Premises.

· Car park pricing has been amended and local residents and businesses have been provided with special passes.

· The company will be investing in an external spring/summer planting scheme to improve the exterior.

FINDINGS OF FACT
34. The Sub-Committee has considered the representations made by the applicant and the respondent and finds as follows:
35. There have been a number of failings at these premises and the licensing objective on the prevention of crime and disorder has been undermined. There has been appalling miss-management which has lead to a number of incidents occurring including an assault outside the premises which was not covered by any CCTV images. 

36. The National Guidance emphasises that all parties including licence holders and the responsible authorities should work in partnership to promote the licensing objectives. During the period August – November 2009 the respondent has not shown any regard to this. Despite the authorities giving repeated advice they have persistently failed to manage the problems and to take steps to comply with conditions, especially in relation to the provision of door supervisors and CCTV. 

37. Since the call of the review the higher management of the respondent has become aware of the problems and have been proactive in addressing these. They have installed a new DPS and taken disciplinary action against management. They have taken steps to comply with the licensing conditions and Police agreed that if the premises had been run as they are at present then a review would not have been called.  

CAUSES OF CONCERN 

38. The Sub-Committee is advised by National Guidance paragraph 11.18, to identify the causes of concern established by the representations.  Remedial action can then be directed to those causes.  In this case the causes of concern may be summarised as follows:-  

i. A lack of compliance with the advice given by Surrey Police and Spelthorne Borough Council in relation to compliance with the conditions on the premises licence during the period August 2009 – November 2009. 

ii. The events that have occurred due to none compliance with conditions including a serious assault not being covered by CCTV.

39. Due to the causes of concern that have been brought out through the findings of fact the Sub-Committee needs to consider what action needs to be taken to ensure that these licensing objectives are promoted.

LEGAL POSITION

40. By virtue of the Licensing Act 2003 the Sub-Committee is entitled to consider on a review application whether it should:
· Modify the conditions

· Exclude a licensable activity

· Remove the designated premises supervisor

· Suspend the licence for up to 3 months

· Revoke the licence

Written Warnings
41. The Sub-Committee considered the advice set out in the national guidance at paragraph 11.16 that a Sub-Committee could consider written warnings to a premises licence holder.

42. The Sub-Committee consider that it is necessary to give such a warning. Which is as follows:

43. It is very disappointing that the premises have undermined the licensing objective on the prevention of crime and disorder. The Sub-Committee however acknowledge the steps that the respondent has taken and they expect this to continue. The Sub-Committee do not expect the AWP machines, cigarette machine and TV screens which have been removed to be reintroduced. It is also hoped that the respondent fulfils the requests of the residents to amend the car parking charges, to install planting at the front of the premises and the replacing of the bench out the front.  

OPTIONS
44. The Sub-Committee has considered which of the remedies available to it would be most proportionate and reasonable to meet the Licensing Objectives on prevention of crime and disorder and address the issues detailed above.  
Modification of conditions 

45. The Sub-Committee considered whether the problems at this premises could be remedied by the modification of conditions. The Sub-Committee concluded that it was both necessary and proportionate to modify the conditions. A full list of the conditions is set out below. 
46. The Sub-Committee have amended the CCTV condition currently attached to the premises licence so that the responsibilities of the premises licence holder are clear. This also reflects the action that the premises licence holder has recently taken and the suggestions put forward in their letter of the 7 January. This should address the police concerns that the CCTV cameras should cover the external areas of the premises and that a member of staff should be available to download images as and when the police require. 
47. In order to address police concerns that all incidents of crime and disorder were not being recorded or notified, the Sub-Committee concluded that condition 6 of annex 2 of the premises licence should be amended to state that the incident book should be available for inspection at all times. 
48. To ensure that staff are trained in both the licensing objectives and in the terms of the premises licence the Sub-Committee considered it necessary to include a condition of such nature on the licence. It is hoped that such training will ensure continued compliance. 
49. The Sub-Committee were pleased that management of the premises had met with residents to address their concerns. In order to ensure good relations continue it felt it appropriate to add such a condition.  
50. The police expressed concern about underage drinking in the written documentation. The respondent at the hearing stated that they have adopted the Challenge 21 policy. The Sub-Committee decided that it was appropriate to include this as a condition on the licence to ensure that this remains the procedure within this public house. 
51. The Sub-Committee would like to make a recommendation to the respondent.  Some of the conditions attached to the premises licence were drafted sometime ago and are in two separate annexes. It recommends that they meet with the Licensing Manager and utilise the provisions for minor variations to simplify the drafting of the conditions. 
52. The Conditions to be attached to the licence are: 
· Digital CCTV and appropriate recording equipment is to be installed operated and maintained throughout the premises internally and externally providing full coverage. Such CCTV images will be stored for a minimum of 28 days and the management will give full and immediate cooperation and technical assistance to the police in the event that CCTV images is requested for the prevention and detection of suspected or alleged crime. For the avoidance of doubt such images as Surrey Police require will be made available by a trained operator at the time of request. At any time that the CCTV is not working, Surrey Police and the Licensing Department of Spelthorne Borough Council are to be advised as soon as practicable, and in any event within 24 hours. Immediate steps must be taken to rectify the fault.  

· All incidents of crime and disorder will be reported to the police and an incident book will be kept at the premises and available for inspection at all times by the responsible authorities. 

· All Staff to be fully trained in the licensing objectives including the terms of the premises licence.

· A representative of the premises must attend any residents meetings to which their attendance is requested.

· Challenge 21 policy will be adopted

Exclusion of Licensable activity

53. The Sub-Committee then went on to consider the removal of a licensable activity.  The representations made did not centre around the provision of regulated entertainment, so it was not considered appropriate to exclude such provision. As this is a public house the removal of sale of alcohol would have the same effect as revoking the licence and is therefore not appropriate. 
Removal of DPS

54. The Sub-Committee considered that this was not appropriate as the DPS had recently been changed by the respondent and since that time there had been no reports of problems and steps had been taken to comply with the conditions. 
Temporary Suspension of Licence 

55. The Sub-Committee considered temporary suspension of the premises licence. The Sub-Committee considered whether this ought to be used as a warning, but concluded that this was not appropriate as the respondent had accepted the failings, closed the premises for a period of two weeks whilst that management was changed and had used this period to train staff. Since reopening in December the premises have been operating without cause for concern. A suspension of the licence in these circumstances would merely be a punishment and the aim of the Licensing Act 2003 and the guidance there under is to move forward to ensure compliance in the future, rather than to punish for the past. 
Revocation of Licence

56. On the evidence presented the Sub-Committee considered whether revocation of the premises licence was necessary. The Sub-Committee is persuaded In view of the police withdrawing their submission for a revocation or suspension of the licence due to the action taken by the respondent, the sub committee are of the mind to give a warning to the Royal Hart as to the future conduct of the premises
57. The respondent has shown that it accepts responsibility for what has happened and has taken action to ensure that the licensing objective on the prevention of crime and disorder is promoted in the future. 
DECISION 

58. The Sub-Committee has reached a decision about this matter and in doing so has taken into account the National Guidance on Reviews, paragraph 11.18, which encourages Sub-Committees to identify the problems at licensed premises and then to take a proportionate view to the remedies which are available and might be necessary to promote the licensing objectives.
59. The Sub-Committee has decided to modify the conditions of the premises licence.
Date of Decision: 19 January 2010
Date of Issue:  21 January 2010
Informative

RIGHT TO APPEAL

You have a right to appeal against this decision, which must be made to the Justices Chief Executive at the Magistrates court for the area in which the licensing authority is situated and within 21 days of receipt of this decision notice.
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