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Glossary of Terms 

	The Act
	The Environmental Protection Act, 1990

	The Regulations
	The Contaminated Land (England) Regulations, 2000

	The Guidance
	Circular on Contaminated Land (02/2000)

	Apportionment
	As defined by the Act, means:-

Any determination by the enforcing authority under section 78F(7) (that is, a division of the costs of carrying out any remediation action between two or more appropriate persons). 



	Appropriate Person
	As defined by section 78A(9) of the Act, means:-

Any person who is an appropriate person, determined in accordance with section 78F of the Act, to bear responsibility for anything which is to be done by way of remediation in any particular case;



	Class A Person
	As defined by paragraph D.5(a) of the Guidance, is a person who is an appropriate person by virtue of section 78F(2) (that is, because he has caused or knowingly permitted a pollutant to be in, on or under the land.



	Class B Person
	As defined by paragraph D.5(c) of the Guidance, is a person who is an appropriate person by virtue of section 78F(4) or (5) (that is, because he is the owner or occupier of the land in circumstances where no Class A person can be found with respect to a particular remediation action).



	Contaminant
	As defined by paragraph A.12 of the Guidance, is a substance that is in, on or under the land and which has the potential to cause harm, or to cause pollution of controlled waters.



	Controlled Waters
	As defined by section 78A(9) by reference to Part III (section 104) of the Water Resources Act 1991, which includes territorial and coastal waters, inland fresh waters, and ground waters.



	Enforcing Authority
	For land not designated as being a ‘special site’, the enforcing authority within the Borough of Spelthorne is the Council.  

For land designated as being a ‘special site’, the enforcing authority is the Environment Agency.



	Exclusion
	Any determination by the enforcing authority under section 78F(6) (that is, that a person is to be treated as not being an appropriate person) Paragraph D.5(d).



	Local Authority
	The Borough of Spelthorne

	Owner
	As defined by section 78A(9) of the Act as being: “a person (other than the mortgagee not in possession) who, whether in his own right or as trustee for any other person, is entitled to receive the rack rent of the land, or where the land is not let at a rack rent, would be so entitled if it were so let.”



	Part IIA
	Means Part IIA of the Environmental Protection Act, 1990

	Pathway
	As defined by paragraph A.14 of the Guidance, is one or more routes or means by, or through, which a receptor (a) is being exposed to, or affected by, a contaminant; or (b) could be so exposed or affected.



	Precautionary Principle
	Article 130 of the “Treaty on European Union” places the basis for environmental protection upon the ‘Precautionary Principle’.  Where, in the absence of firm scientific evidence regarding the effects of a particular substance or activity, the protection of the environment should be the first concern.  Furthermore, there is no need for scientific proof before preventative action is taken.  

In summary, the reduction of risks to the environment by taking avoiding action before any serious problem arises.



	The Polluter Pays Principle
	Article 130 of the “Treaty on European Union” looks to ensure that the costs of environmental damage caused by polluting activities are borne in full by the person responsible for such pollution (the polluter).  

The principle accepts that (i) the polluter should pay for the administration of the 

pollution control system, UNLESS they are no longer in business; and (ii) the polluter should pay for the consequences of the pollution (e.g. compensation and remediation).



	Receptor
	As defined by paragraph A.13 of the Guidance, is either (a)(i) in a category listed in Table A and B (see Appendix 2) as a type of receptor; and (ii) is being, or could be, harmed, by a contaminant; or (b) controlled waters which are being, or could be, polluted by a contaminant.



	Register
	The public register maintained by the Council under section 78R of the Environmental Protection Act, 1990.



	Remediation
	As defined by section 78A(7) of the Act, means:-

· The doing of anything for the purpose of assessing the condition of (i) the contaminated land in question; (ii) any controlled waters affected by that land; or (iii) any land adjoining or adjacent to that land; 

· The doing of any works, the carrying out of any operations or the taking of any steps in relation to any such land or waters for the purpose: - (i) of preventing or minimising, or remedying or mitigating the effects of, any significant harm, or any pollution of controlled waters, by reason of which the contaminated land is such land; or (ii) of restoring the land or waters to their former state; or

· The making of subsequent inspections from time to time for the purpose of keeping under review the condition of the land or waters;

Cognate expressions shall be construed accordingly.



	Remediation Action
	As defined by paragraph D.5(f) of the Guidance, is any individual thing that is being, or is to be, done by way of remediation.



	Remediation Package
	As defined by paragraph D.5(g) of the Guidance, is all of the remediation actions, within a remediation scheme, which are referable to a particular significant pollutant linkage.



	Remediation Scheme
	As defined by paragraph D.5(h) of the Guidance, is the complete set or sequence of remediation actions (referable to one or more significant pollutant linkages) to be carried out with respect to the relevant land or waters.



	Risk
	As defined by paragraph A.9 of the Guidance, is the combination of (a) the probability, or frequency, of occurrence of a defined hazard (e.g. exposure to a property of a substance with the potential to cause harm), and (b) the magnitude (including the seriousness) of the consequences.



	Special Site
	Land that has been designated as such by virtue of sections 78C(7), 78D(6), or 78Q(4) of the Act, and that further defined within regulations (2), (3), and schedule (1) of the Regulations.



	Substance
	As defined by section 78A(9) of the Act, means any natural or artificial substance, whether in solid or liquid form or in the form of a gas or vapour.

	Suitable for Use
	The ‘suitable for use’ approach, as defined by the Statutory Guidance, consists of three elements:

1.  Ensuring that land is suitable for its current use through the identification of land where contamination is causing unacceptable risks to human health and the environment, assessed on the basis of the current use and circumstances of the land, and returning the land to a condition where such risks no longer arise.  The new contaminated land regime provides the mechanism to achieve this;

2.  Ensuring that land is made suitable for any new use, as planning permission is given for that new use.  This is achieved by assessing the potential risks from contamination, on the basis of the proposed future use and the circumstances, before official permission is given for the development and, where necessary to avoid unacceptable risks to human health and the environment, remediating the land before the new use commences.  The Town and Country Planning and Building Control statutory provisions afford the mechanism to achieve this; and

3.  Limiting requirements for remediation to the work necessary to prevent unacceptable risks to human health and the environment in relation to the current use or future use of land for which planning permission is sought.


1.0
Background

Widespread contamination of land is a legacy of the United Kingdom’s early industrialisation.  Land contamination in Britain is estimated to account for up to 200,000 hectares of land (equivalent to a city larger than Greater London).  For the last 20 years, a methodology for dealing with this legacy has been sought so that inner city and urban areas can sustainably be brought back into beneficial use, thereby enabling the regeneration of land and communities, whilst simultaneously relieving the pressure to build on ‘greenfield land’.  

In line with National Policy, the Council’s objectives for the management of land contamination within the Borough of Spelthorne is to ensure:

· That land is suitable for its intended use such that it does not present an unacceptable risk to human health or the wider environment; and

· That land does not become contaminated through its existing or future use.

1.1
Objectives and Scope of Policy

This enforcement policy considers how Environmental Health Services may help achieve these objectives.  It will be reviewed in light of changing legislation and the introduction of any new guidance.

The purpose of this policy is to provide supplementary information on how the Borough of Spelthorne will handle matters pertinent to the enforcement of contaminated land management.  In is not the intention for this policy to reiterate the statutory provisions.  Authorised offices are reminded that this guide does not replace or add to any of the statutory provisions.  Therefore, in all actions officers must consult and be guided by the statutory provisions governing the control measures being implemented.  An outline of the various statutory provisions for the management and control of contaminated land are detailed at section 2.  

Environmental Health Services is not responsible for the enforcement of all statutory provisions relating to contaminated land.  Further details are given in section 2, but in summation:

· The Environment Agency is solely responsible for the enforcement of contaminated land remediation carried out under the Water Resources Act (1991) and for enforcing the Waste Management Licensing provisions.

· Environmental Health Services only provides the Planning and Development Control teams with advice on technical matters relating to land contaminated.  All responsibility for the enforcement of the Town and County Planning Act (1990) rests with the Planning and Development Control teams.  Further information is given in section 4.

· Building Control Bodies (all approved inspectors) have a duty to deal with contaminated land by virtue of the requirements (C2) of the Building Regulations (2000); which deal with the land (footprint) on which buildings sit.

1.2
Adherence to the Policy

Authorised officers must abide by this enforcement policy and all associated procedures when making enforcement decisions.  Any departure from the policy must be exceptional, capable of justification and be fully considered by the Principal Pollution Control Officer and the Head of Environmental Health Services before a decision is taken, unless it is considered that there is sufficient risk in delaying the decision, under which circumstances the officer must take the most appropriate course of action, as they see fit.

Any deviation from this enforcement policy must be fully documented in the casefile, with full justification and reasoning for the deviation being given.  The record of deviation must be dated and countersigned by the Head of Environmental Health Services.

Should any departure from the policy result in an officer considering taking enforcement action that may be inconsistent with action being taken by other authorities then this will be discussed with the Principal Pollution Control Officer and the Head of Service.  Where appropriate the matter will be discussed with relevant home authorities, lead authorities, Surrey Chief Officers or the relevant study group before proceeding.    

1.3
Enforcement Approach

This Council recognises and affirms the importance of achieving and maintaining consistency in their approach to making all decisions, which concern pollution enforcement action, including prosecution.  To achieve and maintain consistency, it is important that the guidance in Codes of Practice; DTLR and DEFRA Circulars; CIEH Guidance and the Enforcement Concordat is always considered and followed where appropriate.

Environmental Health Services, in line with the Enforcement Concordat, will seek to ensure that enforcement decisions are always consistent, balanced, and fair; relating to common standards that ensure that occupiers and others affected are adequately protected.  

Enforcement investigations may involve obtaining a Warrant of Entry from the Court in accordance with provisions contained in relevant legislation.  Where enforcement investigations require the attendance of a translator, interpreter, signer or other person to assist with written or verbal communications with the person(s) under investigation, such reasonable provision will be made.

In line with national policy on contaminated land, Environmental Health Services will base all contaminated land enforcement decisions on:

· The effect of the legislative breach upon the persons affected, and/or the damage being caused or likely to be caused to the land and water environment, ecosystems, flora and fauna generally.

· The risk to the health of persons and the wider environment that may be affected.

· The future consequences of failing to address the breach at the present time.

· The consequences of our action on the person(s) responsible for rectification, the owner (if not one and the same) occupier(s) and future use of the land/premises/property.

In making an enforcement decision, a number of factors will be considered.  These include the seriousness of the offence; the perpetrator’s past history, where a business is involved - confidence in management; the consequences of non-compliance; effect of the defect on the person(s) affected and the likely effectiveness and consequences of the various enforcement options.

1.4
Confidentiality

In some instances, Pollution Control Officers work closely with Officers of other Departments, the Police, the Fire and Rescue Service, the medical profession and others.  Officers will respect confidentiality so far as it is appropriate to do so, and will not divulge any information that is not relevant to the case in question.

1.5
Transparency

Transparency is an integral part of the role of Environmental Health Services. Staff are trained and procedures developed to ensure that: -

· Where action is required, it is clearly explained (in writing, if requested) why that action is necessary and when it must be carried out.  
· Opportunity will be provided to discuss what is required to comply with the law before formal enforcement action is taken, unless urgent remedial action is required. 

· Written explanation is given of any rights of appeal against formal enforcement action at the time the action is taken. 
1.6
Who can take enforcement action

ONLY Pollution Control Officers who hold an appropriate degree in a pollution or environmental science, AND have undergone contaminated land management training, such as to ensure their competency in the field, AND have undergone training on the content of the Police and Criminal Evidence Act (1984) (PACE), AND be familiar with the Environmental Health "PACE and disclosure of information policy" may take enforcement action.

Officers who do not possess any of the above must be actively working towards obtaining them.   The Principal Pollution Control Officer will supervise their work in this instance.  Appropriate supervision will be dependent on the individual’s qualifications and experience.  Increased levels of Authorisation will be given to Officers dependent on qualification and experience in accordance with the career structure.

1.7
Training of Staff

In order to ensure a consistent approach to enforcement, all new staff involved in the remediation of contaminated land will be given a copy of this policy and any relevant procedures and trained in its contents and application during their induction period.  All existing staff will receive training within 4 weeks of the adoption of this policy, or should it be adapted or changed in any way.  

Staff attending external courses, seminars, etc will supplement in-house training.  They will be required to discuss the course content and distribute course material to relevant colleagues.

1.8
Authorisation and Identification

All Pollution Control Officers who have an investigatory or regulatory role are required to carry identification in the form of an “Authority to Enter” card bearing their photograph.  All Officers will show their identification card prior to entering a premise.  If no card is produced, entry may be legitimately refused.  

If there is any doubt about identity the Council may be contacted by telephone to confirm the same, and the officer must explain this if his or her identity is questioned.

1.9
Administrative Procedures

For the purposes of transparency and justification of decisions taken, complete and comprehensive records of all actions and decisions must be maintained contemporaneously, and recorded upon unique property casefiles.

1.10
'Signing Off'

There is no official procedure for 'signing-off' a site, but the guidance notes that where a local authority is satisfied that the necessary remediation has been carried out, it may write to the party concerned to inform them that no further regulatory action seems necessary.  Under no circumstances must any Officer within the Borough of Spelthorne sign the site off as clean.  

Where appropriate remediation appears to have been undertaken (voluntarily or following the service of a notice) the authorised Pollution Control Officer will confirm, in writing, that it sees no grounds, on the basis of the available information, to undertake further enforcement action. 

1.11
Consistency and Following Up Non Compliance

All post, including e-mails detailing legal contraventions, leaving the service are to be read and authorised by the Principal Pollution Control Officer prior to dispatch.  All notices are to be signed by the Head of Environmental Health Services prior to dispatch by 1st class recorded delivery.  All formal cautions are issued by the Head of Environmental Health Services, and all prosecutions are to be considered by the Head of Environmental Health Services and the Principal Pollution Control Officer prior to their being passed to legal.  Such an approach helps ensure that all enforcement actions, including informal ones, are carried out in accordance with policies.

1.12
Quality Assessment/Quality Control (QAQC)

All cases will be reviewed on a monthly basis in order to identify any inconsistencies with working procedures and enforcement policies.  All results are formally noted and are discussed with relevant officers.

1.13
Disclosure of Information

The most important issue for the Council to consider in this context is its duties under the Environmental Information Regulations, 1992.  

Where reports and assessments have been submitted voluntarily in connection with a planning application, in circumstances where the Council could not legally have compelled the information to be provided, then it is to be treated as confidential under the Regulations (s. 4(3)(c)) and the Council must not disclose it without the consent of the person who supplied the information.


Even where the information is material which the Council required to be supplied, e.g. as part of a planning condition, it may still be that the material should be treated as commercially confidential under s. 4(2)(e) of the 1992 Regulations. The Council is not required under the Regulations to disclose information that "would affect the confidentiality of matters to which any commercial or industrial confidentiality attaches".

There are special rules relating to the commercial confidentiality of information to be included on the Register under Part IIA.  Any information contained in reports to Council, or in some cases background papers to such reports, may have to be disclosed under the Local Government Act, 1972.  The Data Protection Act (1998) only applies to "personal information", i.e. (broadly) information that relates to a living individual who can be identified from those data.


The law relating to disclosure and protection of information is complex, if in doubt about particular cases, advice should be sought from the Information Systems Support Officer or Legal Services.

1.14
Referral to Other External Agencies

When appropriate, enforcement issues are referred to other agencies.  For example: -

· Environment Agency;

· Health and Safety Executive; 

· Surrey County Council;

· Emergency Services;

· The Drinking Water Inspectorate;

· Three Rivers Water or Thames Water, as appropriate;

· Royal Society for Prevention of Cruelty to Animals;

· Adjoining Local Authorities;

· Department of Environment, Food and Rural Affairs;

· Department of Health;

· Department of Trade and Industry;

· Department of Transport, Local Government and Regions;

· Ministry of Defence;

1.15
Complaints Against Officers

The Council has a written complaints procedure available on request but it is open to any person to take up their complaint with the Head of Environmental Health Services or the Director of Community Services in the first instance, should they wish.  If you are not satisfied with the answers you get from the Head of Service, you can refer your complaint to the Assistant Chief Executive, who will investigate your complaint personally.

An aggrieved person may also complain to the Local Government Ombudsman.  The Local Government Ombudsman has a leaflet called “Complaint about the Council? How to complain to the Local Government Ombudsman”.  You can get a copy by telephoning or writing to the address above, or you can download it from the Ombudsman's website at www.lgo.org.uk.   

The Ombudsman who deals with this Council is at: - 

10th floor – Millbank Tower
Millbank
London SW1P 4QP
Tel. 020 7217 4620
Fax: 020 7217 4621
 
DX 2376 Victoria 1
www.lgo.org.uk
Advice line: 0845 602 1983
2.0
Measures for the control of contaminated land

In the fulfilment of its many functions, the Council deals with contaminated land using a number of regulatory actions as detailed within sections 2.1 to 2.6 below. 

There are other regulatory actions that can be taken to deal with contamination on land. Overlaps with planning, water pollution and IPPC legislation are considered the most important and are addressed here.  Due regard will be given to all relevant statute that might become effective during the investigation/remediation of sites, and advice and guidance will be sought from the relevant statutory consultees and Legal Services Department in this respect.

2.1
Environmental Protection Act 1990, Part IIA

On 1 April 2000, Part IIA of the Environmental Protection Act (1990) came into force, introducing a new regime for the management and control of contaminated land.  The new regime makes provision for ensuring the remediation of historically contaminated land by imposing retrospective liability for historical contamination of land.  Part IIA allows local authorities and the Environment Agency to deal proactively with land that is not actively undergoing redevelopment but is posing unacceptable risks to humans, controlled waters, or the wider environment.  

The new legislation is consistent with the ‘Polluter Pays Principle’ in that it seeks to place the cost burden of dealing with contamination on the polluter where they can be found, or the landowner or occupier where the polluter no longer exists.

2.2
Town & Country Planning Act 1990

In its function as the Local Planning Authority, the Council must consider the implications of land contamination in the development of its Local and Structural Plans.  Furthermore, it is a material consideration in the determination of individual development applications submitted for planning permission.  Whenever permission for development of a site is applied for, contamination either from the site in question or from neighbouring sites is a material considered; with remediation being carried out to satisfy imposed building regulations and planning conditions intended to render the site ‘suitable for its intended use’.

Where a contaminated site is undergoing redevelopment, remediation of the land shall be taken forward under the Town and Country Planning Act (1990).  However, where it appears that the remediation works will not be completed to the required standard of the agreed remediation statement, and where the responsible person cannot be persuaded to submit a revised proposal, a remediation notice must be served under Part IIA of the Environmental Protection Act.  Further information is provided within sections 3 and 4.

Many contaminated sites have already been dealt with through the application of planning controls during redevelopment.  It is expected that the redevelopment of brownfield and derelict land within the Borough of Spelthorne will remain the primary mechanism for dealing with contaminated land.  Planning Services and Environmental Health have developed a working relationship to ensure that where redevelopment of land takes place, the planning process will effectively deal with any contamination so that the land is suitable for its intended use.

Planning

Local planning authorities should take account of contamination or the potential for contamination both in preparing development plans, which set out the policies and proposals for future land use and development within their area, and in determining individual applications for planning permission.  Planning permission may be granted on condition that the site is remediated to the satisfaction of the local authority.  Guidance for planning authorities is provided in Planning Policy Guidance: Planning and Pollution Control (PPG 23), Planning and Waste Management (PPG 10) and DoE circular 11/95 advises on The Use of Conditions in Planning Permissions.  

The vast majority of contaminated land issues are currently addressed through the planning regime, where contamination is a material consideration.  While the introduction of Part IIA will undoubtedly lead to additional contaminated land sites being addressed, it is anticipated that redevelopment of brownfield sites will remain the primary mechanism for dealing with contaminated land.  Any remediation agreed as a planning condition will be dealt with under planning controls and not under Part IIA.

Building Control

Building work is subject to Building Control under the Building Regulations, 2000.  Building Control bodies that include local authority technical officers or Approved Inspectors carry out the approval process.  Under Schedule 1 of these Regulations, requirement C2 states that 'precautions shall be taken to avoid danger to health and safety caused by substances found on or in the ground covered by the building.'

Environmental Health Services enjoys a good working relationship with Development Control and Building Control on all issues relating to pollution and the current arrangements for inter-departmental consultation are sufficiently robust to encompass contaminated land issues.

2.3
Integrated Pollution Control (IPC)

Part I of the Environmental Protection Act (1990) places a requirement on operators of prescribed industrial processes to operate within the terms of permits issued by the Environment Agency or Local Authorities to control harmful environmental discharges.

Section 27 of the Environmental Protection Act makes provision for the clean up of land that has become affected through the operation of an authorised process.   Where such land is identified, section 27 should be enforced by the Environment Agency (for both part A and part B processes) and not section 78YB(1) of the Environmental Protection Act.  

2.4
Pollution Prevention and Control (PPC)

The regulation of emissions from authorised processes is being transferred to the new Pollution Prevention and Control regime.  Under this regime, operators of industrial processes regulated under the Pollution Prevention and Control Act 1999 are required to carry out a site survey to ascertain the baseline conditions of the land before being granted an operator’s license.  Should the operator cause contamination of the site by breaching the conditions of his licence, the operator is required to remediate the land so that it is returned to its original baseline condition.

2.5
Waste Management Licensing

Powers are available under the Waste Management Licensing Provisions of the Environmental Protection Act (1990) for dealing with contamination of land resulting from a breach of an operator’s licence.  Enforcement responsibilities for waste management licensing falls to the Environment Agency.  This provision is only applicable to waste management sites covered by an 'open' waste management licence.

2.6
Water Pollution

Section 161 of the Water Resources Act (1991) gives the Environment Agency powers to take action to prevent or remedy the pollution of controlled waters.  There is considerable overlap between the Water Resources Act and Part IIA in respect of dealing with contaminated land that is causing or has the potential to cause pollution to controlled waters.  However, where contaminated land is causing pollution or has the potential to pollute controlled waters then the Council, through consultation with the Environment Agency, will bring about remediation under Part IIA.

Where there is historical pollution of groundwater, but where Part IIA does not apply, the Environment Agency will consider seeking remediation through the use of powers under s161 of the Water Resources Act (WRA) on a case-by-case basis.  This may occur, for example, where the pollutants are entirely contained within the relevant body of groundwater or where the ‘source’ site cannot be identified.  The decision to use Works Notices will be on a case-by-case basis, and will be subject to the cost-benefit tests and other requirements of the legislation – therefore it is not possible to say that the Agency will carry out remediation in every case.  Further information about circumstances when the agency would seek to serve a Works Notice under s161 WRA (1991) can be found in the Agency’s Enforcement and Prosecution Policy and accompanying Guidance, which is available from their Internet site.

3.0
Dealing with Contaminated Land under the Town & Country Planning Act, 1990

This part of the enforcement policy considers how Environmental Health Services may achieve fulfilment of the Council’s duties in respect of the identification and remediation of contaminated land, as provided by under the Town and Country Planning Act.  

Procedure document Con.Land 2 refers – attached at appendix 1

3.1
Planning Policy Guidance and Enforcement

Authorised offices are reminded that the Pollution Control team only provides Development Control with technical advice on matters relating to contaminated land.  All responsibility for the enforcement of the Town and County Planning Act (1990) rests with Development Control.  As such, any failure of a developer to apply the requirements of Pollution Control in respect of the investigation and remediation of contaminated land, as imposed by planning conditions, shall be enforced by Development Control in liaison with Pollution Control.  Failure of the developer to meet the requirements of Pollution Control means that Development Control will refuse to discharge conditions and/or initiate enforcement action.  Pollution Control will support Development Control in any subsequent appeal.

3.2
The use of Planning Conditions

To overcome a planning objection to a development proposal, conditions can be imposed on planning permissions only where there is a clear land-use planning justification for doing so.  Generally, conditions should be used in preference to planning obligations, and in a way that is clearly seen to be fair, reasonable and practicable.  One key test in whether a particular condition is necessary is if planning permission would have to be refused if the condition were not imposed.  Otherwise, such a condition would need special and precise justification.  Further advice on the proper use of conditions and planning obligations is contained in DoE Circulars 11/95 and 1/97.  

Conditions should only be imposed where there is a definite need such that the development would have to be refused without them.  The imposition of a condition must fully satisfy the following 6 tests that it is:

· Necessary;

· Relevant to planning;

· Relevant to the development to be permitted;

· Enforceable;

· Precise; and

· Reasonable in all other respects.

3.3
Local Planning Authority Enforcement Powers

Enforcement powers available to Planning and Development Control provided by the Planning and Compensation Act (1991) are: -

· The power to serve a "planning contravention notice" where it appears that there may have been a breach of planning control and the Local Planning Authority (LPA) require information about activities on the land, or the nature of the recipient's interest in the land (section 171C of the Town and Country Planning Act, 1990);

· The power to serve a "breach of condition notice" where there is failure to comply with any condition or limitation imposed on a grant of planning permission (section 187A of the 1990 Act);

· The ability to seek an injunction, in the High Court, or County Court, to restrain any actual or expected breach of planning control (section 187B of the 1990 Act); 

· The power to serve a stop notice to prohibit the use of land as the site for a caravan occupied as a person's only or main residence, and to make a stop notice immediately effective where special reasons justify it (amended sections 183 and 184 of the 1990 Act); and

· Improved powers of entry on to land for the LPA's authorised officer to obtain information required for enforcement purposes (sections 196A, 196B and 196C of the 1990 Act).

3.4
Which LPA Enforcement Action

LPA’s have a general discretion to take enforcement action, when they regard it as expedient.  They should be guided by the following considerations: -

· In considering any enforcement action, the deciding determinant for the LPA should be whether the breach of control would unacceptably affect public amenity or the existing use of land and buildings meriting protection in the public interest;

· Enforcement action should always be commensurate with the weight of the breach of planning control to which it relates; and

· Where the LPA's initial attempt fails to persuade the owner or occupier of the site voluntarily to remedy the harmful effects of unauthorised development, negotiations should not be allowed to hamper or delay whatever formal enforcement action may be required to make the development acceptable on planning grounds, or to compel it to stop (LPA’s should bear in mind the statutory time limits for taking enforcement action).

The maximum summary penalty on conviction of the offence of contravening the requirements of an effective enforcement notice, or the prohibition in a stop notice, is £20,000.  When sentencing a convicted person for an enforcement notice or stop notice offence, the Court must have regard to any financial benefit that has accrued, or appears likely to accrue, as a consequence of the offence.  

3.5
References

As well as the Town and Country Planning Act (1990), the principal sources of information relating to planning matters are the Planning Policy Guidance note series (PPG's); which are available for viewing at http://www.planning.odpm.gov.uk/ppg.  Those PPG’s currently pertinent to pollution control (including contaminated land) are shown below.  

· PPG1: General Policy and PrinciplesMERGEFIELD HYPERLINK "ppg1/index.htm";

· PPG10: Planning and Waste Management;

· PPG18: Enforcing Planning Control;
· PPG23: Planning and Pollution Control; and
· Consultation Paper on Draft Planning Technical Advice: Development on Land Affected by Contamination.
NOTE:


PPG23 is currently being revised so that a separate advice note will cover matters relating to contaminated land.  Additionally, the 'planning enforcement system' is also being reviewed.  This enforcement policy will be updated to reflect any changes brought about by these reviews.

3.6
Procedure for dealing with contaminated land at the point of planning application

Largely, the Pollution Control team provides Development Control with advice about contaminated land through:

· A weekly Planning Application List – for the provision of information where planning condition C.81 may be required to be attached to any planning permissions that may be granted.

· Consultation on Site Investigation and Remediation Strategies – for detailed assessment and guidance.

Procedure document Con.Land 2 refers – attached at appendix 1

3.7
The Planning Condition (C.81) and associated standard informative

The following planning condition (reference C.81) and standard informative are to be attached to a planning consent where there is the potential for the land to be contaminated, or it is known that the land undergoing redevelopment is contaminated. 

Condition C.81

Before the development is commenced the site shall be investigated for ground conditions, soil and groundwater contamination and landfill gas in accordance with details to be submitted to and approved by the Local Planning Authority.   The investigation shall be undertaken to the satisfaction of the Local Planning Authority and details of all results, assessments and measures needed to render the development safe shall be submitted to and approved by the Local Planning Authority before the development is implemented.  All such measures shall be implemented before development is commenced or in accordance with a timetable to be agreed by the Local Planning Authority. 

Standard Informative
The applicant is reminded that in relation to contaminated land and ground conditions the responsibility for safe development and secure occupancy of the site for which planning permission has been granted rests with the developer.  The LPA has determined the application on the basis of the information available to it, but this does not mean that the land is free from contamination.

Information for developers regarding the investigation and remediation of potentially contaminated sites

Where land identified as having the potential to be contaminated is undergoing redevelopment, a copy of the leaflet entitled "Information for Developers on the investigation and remediation of potentially contaminated sites" will be sent to all applicants/developers.  The leaflet will be sent to the developer along with the development planning consent.

3.8
Planning Application Assessment Documentation

The following documentation is to be used in the assessment of documentation submitted in pursuance of planning condition C.81

· Case File Log

· Auditing Phase 1 Report Checklist

· Auditing Phase 2 Report Checklist

· Auditing Phase 3 Report Checklist

3.9
Procedure for dealing with contaminated land through Building Control Regulations

Liaison between the Pollution Control team and Building Control Services on issues relating to contaminated land has in the past been informal.  These procedures are to be formalised (by May 2003) which will result in a new procedural note (Con.Land 3).

4.0
Dealing with Contaminated Land under Part IIA

This part of the enforcement policy considers how Environmental Health Services may achieve fulfilment of the Council’s duties in respect of the identification and remediation of contaminated land, as provided for under Part IIA of the Environmental Protection Act, 1990.  This policy was drawn up having considered specific guidance as detailed within table 1 below. 

Authorised offices are required to use this policy in association with the 'Local Authority Guide to the Application to Part IIA'.  However, officers are reminded that neither this guide nor the 'Local Authority Guide to the Application to Part IIA' replace or add to any of the statutory provisions.  Officers must always consult and be guided by the statutory provisions in respect of the contaminated land regime, namely Part IIA of the Environmental Protection Act (1990), the Regulations, the Statutory Guidance (Circular 02/2000) and any relevant case law.

The 'Local Authority Guide to the Application to Part IIA' does not form part of the statutory regime for contaminated land that is set out in Part IIA of the Environmental Protection Act (1990), Statutory Guidance and Regulations.  It should not therefore be used as an interpretation of the legislative provisions, it is merely a helpful route map to the main features of the regime.  

Procedure Document Con.Land 4 refers (Currently being developed)

4.1
Key Documentation

The key documents for the statutory provisions pertinent to the Part IIA are detailed within table 1 below.

Table 1:
Relevant Key Documents

	Part IIA of the Environmental Protection Act 1990;

-  Which was inserted by Section 57 of the Environment Act 1995.  This is the primary legislation referred to in Circular 02/2000 and includes the definition of contaminated land and how it is to be identified and dealt with.

	The Contaminated Land (England) Regulations 2000, (S.I.2000/227);
- These deal with various procedural details such as the description of special sites, public registers, remediation notices and appeals.

	DETR Circular 02/2000 "Contaminated Land";
- Includes a statement of government policy, a description of the new laws, and the statutory guidance on their operation.

	The Contaminated Land (England) (Amendment) Regulations 2001 (S.I. 2001/663);
- Makes an administrative change in the way in which appeals against a remediation notice are handled in a magistrates’ court

	Local Authority Guide to the Application of Part IIA;
- Provides a non-statutory guide to local authorities in their duties to the implementation of Part IIA


A list of the key documents in respect of land contamination can be found at Appendix 1 of the Local Authority Guide to the Application of Part IIA.  Documents covered within the list include those relating to technical matters. 

An extensive cross reference between the provisions of Part IIA of EPA 1990, The Statutory Guidance, The Regulations, and the LA Guide to the application of Part IIA can be found at Appendix 3 of the Local Authority Guide to the application of Part IIA.

4.2
The Objectives of Part IIA

The main objective of the contaminated land regime as provided by Part IIA of the Environmental Protection Act (1990) and its subordinate legislation is to provide an improved system for the identification and remediation of land where contamination is causing unacceptable risks to human health, or the wider environment, assessed in the context of the current use and circumstances of the land.  Other objectives of the regime include:

· Improving the focus and transparency of the controls; ensuring authorities take a strategic approach to problems of land contamination;

· Enabling all problems resulting from contamination to be handled as part of the same process (previously separate regulatory action was needed in respect of human health and the water environment);

· Increasing the consistency of approach taken by different authorities;

· Providing a more tailored regulatory mechanism, including liability rules, better able to reflect the complexity and range of circumstances found on individual sites; and

· Encouraging voluntary remediation by site owners encouraged by the improved clarity of the new regime.

4.3
Legal definition of contaminated land

Section 78A(2) of the Environmental Protection Act (1990) gives the statutory definition of contaminated land as being:

"Any land which appears to the local authority in whose area it is situated to be in such a condition, by reason of substances in, on or under the land that – 

(a)
Significant harm is being caused; or there is significant possibility of such harm being caused; or 

(b) 
Pollution of controlled waters is being or is likely to be caused”.

In determining whether any land appears to be such land, the local authority shall act in accordance with guidance issued by the Secretary of State”.

'Harm' is defined by the Act as meaning "harm to the health of living organisms or other interference with the ecological systems of which they form part and, in the case of man, includes harm to his property".  However, if there is no harm, land cannot be classified as being 'contaminated land' within the meaning of the Act, despite the presence of harmful matter.  

Land can only be considered 'contaminated' if the harm, or risk of harm to the non-aquatic environment is significant; on the other hand, land is 'contaminated' if there is any risk of water pollution, however small.  In consideration of 'harm', statutory guidance (tables A and B - Part 2 of Circular 02/2000 refers) defines the following situations where harm is to be regarded as significant:

· Death, disease, serious injury, genetic mutation, birth defects or impairment of reproductive functions in humans (a 'human health effect').  This is further defined as including an 'unhealthy' condition of the body or part of it and can include, for example, cancer, liver dysfunction or extensive skin ailments, or even mental dysfunction attributable to some pollutant's effect on the body;

· Irreversible adverse change in the functioning of an ecological system (or any species of special interest sustained by such a system) in a location protected under the Wildlife and Countryside Act (1981), European sites protected under regulation 10 of the Conservation Regulations (1994), sites afforded policy protection under paragraph 13 of Planning Policy Guidance Note 9 on nature conservation, or nature reserves established under the National Parks and Access to the Countryside Act (1949) (an 'ecological system effect');

· Death, disease, other physical damage to livestock, crops, produce or domesticated or wild animals subject to hunting rights, amounting to 20% or more of their value (an 'animal or crop effect'); and 

· Substantial damage to, or structural failure of buildings, or interference with rights of occupation, such that they can no longer be used for the intended purpose (a 'building effect').

The carrying out of these procedures will be assisted by CLEA guidelines on toxicological properties (which take into account the nature, degree and extent of harm, timescales, vulnerability of receptors, irreversibility and length of exposure) that have superseded the old ICRCL publications.

For land to be designated as statutory ‘contaminated land’, three criteria must be met.  Namely, there must be an identified contaminant, an identified receptor that is likely to be harmed by the contaminant should the two come into contact, and a feasible pathway by which the two can connect.  Together these criteria form what is known as a ‘significant pollutant linkage’ (SPL).

4.4
Borough of Spelthorne's responsibilities under Part IIA

The Borough of Spelthorne’s main responsibilities will be to:

· Cause their areas to be inspected in order to identify contaminated land and prepare reports on local contamination;

· Determine whether any particular site is statutorily contaminated land;

· Act as enforcing authority for all contaminated land that is not designated a ‘special site’;

· Establish who may be the appropriate person or persons to bear responsibility for remediation of contaminated sites;

· Decide, after consultation, what remediation might be required in any individual case;

· Ensure that such remediation takes place, either through agreement with the appropriate person, or by serving a remediation notice if necessary, or carrying out the work themselves;

· Determine who should bear what proportion of the liability for meeting the costs of the work where a remediation notice is served, or the authority itself carries out the work; and

· Record information on a public register about their regulatory actions.

4.5
Strategy for the inspection

Statutory guidance requires a strategic approach to be taken in the identification of land that merits detailed individual study in order to determine whether it is ‘contaminated land’.  The strategic approach should:

· Be rational, ordered and efficient;

· Be proportionate to the seriousness of any actual or potential risk;

· Seek to ensure that the most pressing and serious problems are located first;

· Ensure that resources are concentrated on investigating in areas where the authority is most likely to identify contaminated land;

· Ensure that the local authority efficiently identifies requirements for the detailed inspection of particular areas of land;

· Take into account local circumstances of receptor types, geology, hydrogeology, available information on contamination, potentially contaminative industries, past redevelopment and remediation, and the interests of other regulatory authorities.

In July 2001, the Borough of Spelthorne published its ‘Contaminated Land Inspection Strategy’ which is available for viewing on Spelthorne’s website.  All officers must have regard to the ‘Inspection Strategy’ when carrying out enforcement activities under Part IIA of the Environmental Protection Act (1990).

4.6
Identification of Contaminated Land

In conducting its statutory duties under Part IIA of the Environmental Protection Act (1990), it is likely that the Council will identify areas of land where a pollutant linkage may exist.  In such an event, the Council will need to carry out detailed inspections of the areas identified to obtain sufficient information to:

a)
Determine whether the land appears to be contaminated land; and

b)
Decide whether any such land is a special site.

The determination of the land depends on the application of risk assessment procedures.  Land can only be classified as ‘contaminated land’ where a pollution linkage can be demonstrated.  The information on which the determination of contamination is made must provide sufficient evidence of the actual presence of a pollutant.  For the purposes of making such a determination, the detailed inspection may include: 

· The collation and assessment of documentary information, or other information from other bodies (a desk-top study);

· A visit to the particular area for the purposes of visual inspection and, in some cases, limited sampling (for example of surface deposits); 

· Intrusive investigation of the land (for example by exploratory excavations).

Once land has been identified as contaminated land detailed investigation of any identified significant pollution linkages can, if necessary, form part of an assessment action required under a remediation notice.

4.7
The role of the Council’s Departments in discharging its duties under Part IIA

Discharging its duties under Part IIA will require the Council to adopt a corporate approach.  Whilst Environmental Health Services will take the lead in identifying and securing the remediation of contaminated land, Legal Services, Development Control, Building Control, Engineering Services, and Asset Management will make important contributions.  

4.7.1
Development Control

The main role of the Planning and Development Control Services in the inspection and identification of contaminated land will be to provide information on the history of the land.  Planning and Development Control Services hold records including site investigation reports and records of site usage which, when examined, may indicate the presence of contamination or even previous conducted remediation strategies.  

Planning and Development Control Services will aim to respond to a request for information on land being investigated under Part IIA within 10 working days.  However, in cases where an imminent or serious risk of harm or pollution is being investigated, a response to a request for information would be made as soon as is reasonably possible, if not immediately. 

Comprehensive records of planning applications, permissions, and building control information are held on a computer database for the period 1947 to present (soon to be available).  Records of information submitted in support of planning applications, such as site investigation reports, are microfilmed once the project has had a final inspection.  Information on proceeding years to the late 1800’s is held on microfiche, however information relating to developments prior to the introduction of planning control in 1947 is limited.  

It likely that contaminated land will, from time to time, come to the attention of Planning Officers during the course of the planning process.  In such circumstances decontamination of the site so that it is suitable for its proposed use will be secured through the attachment of conditions on planning permissions.  Where, during the 'planning process' contamination or its potential comes to the attention of Planning Officers the Pollution Control team will be informed immediately.

4.7.2
Building Control

In assisting the identification and inspection of Contaminated land, Building Control Service may also be able to supply information on the history of land.  Records of applications for approval under the Building Control Regulations are kept on a computer database from 1991 to present.  Hardcopies of supporting information are also stored for 5 years with information preceding this held in a manner similar to that held for Planning and Development Control Services.  Where Building Control Services become aware of the presence of contaminated land through its duties, the Pollution Control team will be notified immediately.

Building Control Services will aim to respond to a request for information on land being investigated under Part IIA within 10 working days.  However, in cases where an imminent or serious risk of harm or pollution is being investigated, a response to a request for information would be made by Building Control Services as soon as is reasonably possible, if not immediately. 

4.7.3
Legal Services

Legal Services will be responsible for providing legal advice and guidance in respect of the Council’s duties under Part IIA.  More specifically, Legal Services will be instrumental in identifying those persons who may be appropriate persons by conducting land searches and providing guidance in apportioning liability.  

Where an inspection is carried out following prioritisation Legal Services will provide copies of land searches identifying the appropriate persons within 14 working days.  However, in cases where an imminent or serious risk of harm or pollution is being investigated, a response to a request for information will be made by Legal Services as soon as is reasonably possible, if not immediately. 

4.7.4
Asset Management

Asset Management Services are not only responsible for providing the Pollution Control team with information about the Council’s past and present ownership of land, they will also be responsible for the remediation of land identified as being 'contaminated land' for which the Borough of Spelthorne is identified as being the 'appropriate person'.  Asset Management Services will also be responsible for ensuring that the Council’s interests are protected when leasing, acquiring, or disposing of any land.

Asset Management Services holds records of the Council’s past and present ownership of land.  At present, with few exceptions, the section holds little information on the state of the land.  Asset Management Services will aim to provide information on land owned or leased by the Council within 10 working days of a routine request for information being made.  Where urgent action is required, Asset Management will aim to respond to any request for information as soon as is reasonably possible, if not immediately.  

4.7.5
Engineering Services

It is unlikely that Engineering Services will hold records of land that is potentially contaminated.  Nevertheless, it is considered wise to ensure that Engineering Services are given the opportunity to comment on any information that indicates the presence of contaminated land and to provide any information held for a site.  While records may not be held, officers may be able to supply anecdotal evidence of a site’s former use.  

Engineering services will aim to provide information when requested within 10 working days of a routine request for information being made.  Where urgent action is required Engineers will aim to respond to any request for information as soon as is reasonably possible, if not immediately.  

Engineering Services Client and Consultancy will immediately notify the Pollution Control team should evidence of contaminated land be brought to its attention.

4.8
Special sites

A 'special site' is a particular category of contaminated land for which the Environment Agency (EA) is the regulating authority responsible for securing its remediation.  While both the Local Authority and the EA can both identify land that may be a special site, it must first be determined as being  'contaminated land' and then designated as being a ‘special site' by the Local Authority, before being formally passed to the EA for regulation.  The Pollution Control team will consult the EA as early as possible about sites that may be Special Sites.

Throughout both the process of prioritisation of land requiring further investigation and during individual site investigations, Pollution Control will keep under review the possibility that a site might be a 'special site':

· Where Pollution Control identifies a site it believes to be a 'special site' it will consult with the EA at the earliest opportunity; 

· If the EA are in agreement that the site, if found to be contaminated, would qualify as being a special site, the EA will then carry out any inspections of the land that may be needed, on behalf of the local authority.  The EA will undertake any further investigation work in consultation with Pollution Control;

· When the EA has made a decision on the designation of the site they will formally report their findings to Pollution Control;

· Once Pollution Control has reviewed the case and if it then decides to designate the site as a 'special site' it will give notice in writing to all interested parties;

· The EA has 21 days in which to respond to the notification.  If the EA agrees with the decision, the site will be designated on the day they give notification and they will take on the role of enforcing authority.  If no reply is given by the EA, the designation will take effect on the day after the 21 days has elapsed.  If a disagreement between the Council and the EA exists, the Council will refer that decision to the Secretary of State (SoS).  If the SoS designates the site as a 'special site' it will take effect on the day after he gives notification.  It is envisaged that through the continued close liaison between this Council and the EA such disagreements will be avoided.

4.9
Powers of entry

Section 108 of the Environment Act (1995) provides authorised officers with powers of entry to carry out investigation and remediation, but certain constraints do apply.  This Act requires that, except in an emergency, a warrant should be obtained if entry has or is likely to be refused and it is probable that force will be needed to gain entry.  These powers are extensive and will be considered in detail with the Borough’s Solicitor prior to any resisted entry being attempted.  

In all cases, access will first be sought from the owner/occupier and only where there is a lack of cooperation will this course of action be taken.  At least seven days notice will be given of proposed entry onto any premises, unless there is an immediate risk to human health or the environment.

Under NO circumstances will these powers be used to obtain information about the condition of land where the information can be obtained without the need to enter the land.

4.10
Securing Remediation

Where the land is identified as being 'Contaminated Land', full regard will be given to Statutory Guidance in determining remediation requirements.  Also, consideration as to what the best practicable techniques are for remediating the site will be based on authoritative, scientific and technical advice.

The Council shall consider whether the process of remediation might cause further damage to the environment and ensure that alternative approaches and/or precautions are considered to alleviate any adverse affects.  Such considerations will include possible damage caused to unscheduled archaeological sites and the biodiversity of any habitat.

Where the Council considers that a remediation package might have such an affect, it will consult with the relevant statutory consultee/consultees and specialist organisations and take into account their advice when making a decision.

A program of monitoring may be requested following a remediation action for the purpose of providing information on changes which might occur in the condition of a pollutant, pathway or receptor previously identified as being part of a significant pollutant linkage and where further remedial treatment might be considered a consequence of that change. 

As required by statutory guidance, remediation of contaminated land will primarily be sought through voluntary agreement, unless urgent action is required.  Where urgent action is required the speediest and most appropriate course of action will be taken.

4.10.1
Verbal advice, warnings etc.

It is vitally important that ‘appropriate persons’ know exactly what they must do to comply with legislation.  There must always be a clear distinction between legal requirements and recommendations.

Verbal advice must always be followed up in writing stating: -

· Why remedial action is required;

· What needs to be done, by whom, why and within what period;

· What we will consider to be a failure to comply;

· What enforcement action could be taken if the notice is not complied with;

· Details of who they should contact to discuss the matters further or to ‘appeal’ against the contents of the letter.

4.10.2
Remediation Notices

Remediation Notices must specify what each person (who is an appropriate person to bear responsibility for remediation) is to do by way of remediation, and the timescale for that remediation.  Where several people are appropriate persons, remediation notices must state the proportion which each of them is to bear of the costs of that remediation.

Regulation 4 sets out the additional requirements about the content of a remediation notice; it must be informative and self-contained.  There should be a clear indication of what is to be done; by whom; where; by when; in relation to what problem; the basis for the authority's actions; who else is involved; the rights of appeal; that a notice is suspended if there is an appeal; and other key information. 

The Head of Service will sign all Remediation Notices.

4.10.3
Copying Remediation Notices to Others 

As well as serving the remediation notice on the appropriate person or persons, at the same time a copy of the notice must be sent to: 

· Anyone whom the authority considers to be the owner or occupier of any of the relevant land or waters, and whom they have therefore consulted under section 78G(3)(a) about rights that may need to be granted to enable the work to be done;

· Anyone whom the authority considers will be required to grant rights over the land or waters to enable the work to be done, and whom they have therefore consulted under section 78G(3)(b) about such rights;

· Anyone whom the authority considers to be the owner or occupier of any of the land to which the notice relates and whom they have therefore consulted under section 78H(1) about the remediation to be required; and 

· The Environment Agency.

The covering letter that accompanies the copy remediation notice must provide the recipient with information as to why they are being sent a copy of the notice.  

Where a remediation notice is served without consultation because of imminent danger of serious harm (see sections 78G(4) and 78H(4)), the copies should be sent to those who would have been consulted if there had not been an emergency. 

4.10.4
Covering letters

A covering letter should be sent out with every notice drawing attention to the right of appeal and including a Notice of Appeal.

4.10.5
Service of Remediation Notices

Normally the Notice will be hand delivered to the premises, but where this is not possible Notices are to be sent recorded delivery.

· The top copy should be served on the relevant person;

· The file copy should be filed on premises file;

· The day file copy should be sent to secretariat;

· A copy must be sent to Land Charges;

· Details of the Notice must be placed on the Public Register;

If hand delivering Notices, details as to whom the Notice was left with must be recorded.  The complete details of service must be placed on the back of the premises file copy.  

The person who delivers the Notice need not be authorised but must be aware of what the Notice is about and be able to give information as to who to contact for further advice.  

The computer and public register must be up-dated.

4.10.6 Hardship

The Council must consider the effects of ‘hardship’ or ‘insolvency’ due to the financial costs of remediation.  

Procedure Document Con.Land 5 refers (Currently being developed)

4.11
Non-compliance

Prosecution is the rule for non-compliance.  A check must be made to ensure that an appeal has not been lodged.  Whether or not an appeal has been lodged, the matter will be referred to and advice sought from the legal section.  The computer and public register must be up-dated.

4.11.1
Letters of Intent

Prior to initiating prosecution, a letter of intent shall be sent to the appropriate person who has not complied with the remediation notice informing them of the Council’s intention.  The letter of intent shall state:

· What legal requirement is not being complied with and why;

· What needs to be done, by whom, why and within what period;

· What progress is require within the next 7 working days; and

· Details of who they should contact to discuss the matter.

In addition to prosecution (or even instead of), it may be appropriate for the Council to do the remediation works in default and recover the costs from the appropriate person/s.  This would be determined on a case-by-case basis.

4.12
Recovery of Costs

In general, where the Council has carried out remedial works, it is entitled to recover the ‘reasonable’ costs incurred.  However, the Council has no power to recover costs incurred in the process of determining whether it is contaminated land or not, or where the Council is the Appropriate Person, or where the remediation was carried out with the written agreement of the Appropriate Person.  There are also other exclusions covered in the guidance.

The Council will need to consider whether it will attempt to recover all or part of its costs immediately (involving a court action if payment is not made) or to postpone recovery.  In the latter case, the Council will safeguard its right to recover costs by imposing a charge on the land in question.  

4.12.1
Cost Recovery Decisions in General

The statutory guidance sets out considerations to which the enforcing authority should have regard when making any cost recovery decision.  In view of the wide variation in situations that are likely to arise, including the history and ownership of land, and liability for its remediation, the statutory guidance sets out principles and approaches, rather than detailed rules.  

The Borough of Spelthorne will have regard to the circumstances of each individual case, following the general principles as detailed below when making any cost recovery decision: 

· The Borough of Spelthorne will be as fair and equitable as possible to all who may have to meet the costs of remediation, including national and local taxpayers; and

· The ’polluter pays’ principle, by virtue of which the costs of remediating pollution are to be borne by the polluter; the Borough of Spelthorne will therefore consider the degree and nature of responsibility of the appropriate person for the creation, or continued existence, of the circumstances which lead to the land in question being identified as contaminated land.

4.12.2
Charging Notice

This is a notice served on an Appropriate Person by the Council to safeguard its rights to recover the costs of any remediation action that the Borough of Spelthorne has carried out.  Copies of this notice must be sent to every person who is capable of being affected by the charge  (s.78P(6) of EPA(1990).

4.12.3
Appeals against a Charging Notice

Where the owner or occupier of any land appeals to the County Court under section 78P(8) against a Notice charging costs to be recovered by the enforcing authority on his land, the register is required to contain full particulars of:

· Any appeal against a charging notice; including the date and the name and address of the appellant; and 

· The decision on such an appeal. 

4.13
The Environment Agency's State of Contaminated Land Report

The EA is required to prepare and publish a report on the state of contaminated land in England (the Report).  The aim of the Report is to compile information on the nature, extent and distribution of contaminated land, the level of remediation undertaken and regulatory activity under Part IIA; to allow an assessment of the scale and significance of the problem, and the effectiveness of the measures put in place to address it.  

To do this, the EA will need to collate the information it holds and will also need to gain access to information held by local authorities.  The Pollution Control team will provide the necessary information to the EA on the following basis:

· Site determination information (SOCL/LA/FORM1), each time a site is determined, along with the written record of determination that the local authority sends to the EA;

· Site remediation information (SOCL/LA/FORM2), each time a remediation notice or declaration is issued, or a remediation statement is agreed;

· Regulatory activity information (SOCL/LA/FORM3) in April on an annual basis for the previous financial year.

4.14
The Public Register

The Borough of Spelthorne is required to maintain a public register which is intended to act as a full and permanent record, open for public inspection, of all regulatory action taken by the enforcing authority in respect of the remediation of contaminated land, and will include information about the condition of land.   The Public Register for Contaminated Land is located within Environmental Health Services and is maintained by the Pollution Control team.

Section 78R(1) specifies what material is to be entered on the register.  It leaves the details of that material to be prescribed in regulations.  These details are set out in Schedule 3.  Pollution Control Officers are advised to refer to Schedule 3 for the exact details as to what must be placed on the public register.

When placing information on the register, it must be organised so that all the entries relating to a particular site can be readily consulted in connection with each other.  The registers must include a summary of the full particulars for each of the details to be entered, and although there is no legal obligation or objection to copies of various documents being placed on the register, where practical copies of documents should be placed on the register (e.g. 'the record of Determination' or the 'Remediation Notice').  Any document not placed on the register may still be accessible under the Environmental Information Regulations, 1992 (SI 1992/3240, as amended).

4.14.1
Copy Entries to other Authorities

In some instances, copies of public register entries will need to be made to adjoining local authorities or the EA.

· Where Pollution Control identifies land that is contaminated that may have the potential of causing 'significant harm’; or the 'pollution of controlled waters', it will copy that entry to the adjoining authority.

· Where the EA is the enforcing authority for a contaminated land site, Pollution Control will ensure that the EA provides the Council with a copy of the appropriate documentation for its register.  The Pollution Control team has a close working relationship with the EA and will continue to consult with them on all aspects of land contamination within the Borough of Spelthorne.

5.0
Contacts

The Borough of Spelthorne



Tracey Willmott-French

Council Offices





Principal Pollution Control Officer

Knowle Green





Tel: 
01784 446259

Staines






Fax:
01784 446437

Middlesex

TW18 1XB





Paul Underwood








Assistant Head of Development Control








Tel: 
01784 446351

Environment Agency




Area Contaminated Land Officers


Apollo Court





Caroline Armit 

2 Bishops Square Business Court


Nicola Flemwell

St Albans Road West

Hatfields





Tel:
01707 632300

Harts

AL10 9EX
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